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STATEMENT OF ISSUES 


1. Whether or not there was probable cause’ for the ar- 
vost, spccifically, whether the District Court erred in ruling 


thet 


the arrest occurred after the second radio broadcast. 


2. Whether or not the District Court erred in permit- 
ting the in-court identification, specifically, whether there 
“as insufficient evidence of independent basis for Mrs. Howard's 


icontification. 


3. Whether or not the District Court erred'in ruling 


hat the unloaded and inoperable pellet pistol was a danger- 


Ous weapon. 


5. Whether or not the District Court erred in imposing 
“cntences under both 18 U.S. Code 2113(a) (entry with intent 


0 Yob) and 22 D.C. Code 3202 (armed robbery) . 


THIS CASE HAS NOT PREVIOUSLY 


BEEN BEFORE THIS COURT 


IN THE UNITED STATES COURT OF APPEALS — 
CR THE DISTRICT OF CCLUMBIA CIRCUIT 


UNITED STATES OF AMERICA 


v. 
ROLAND A. CORLEY, 


Appellant. 


On Appeal From The United States 
District Court For The District Of Columbia 


BRIE® FCR APPELLANT 


REFERENCE TC RULINGS 


The District Court, Judge Joseph C. Waddy, did not issue 


any formal findings, conclusions or opinions. The District 
Court's ruling denying appellant's suppression motion regard-~ 


ing the arrest appears at pages 52-53 of the transcript, the 
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ruling granting in part and denying in part appellant's sup- 
pression motion regarding identification testimony appears at 


pages 78-80 of the transcript. 
STATEMENT OF THE CASE 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia convicting apel- 
lant of the offenses of Fntering a Federal Credit Union With 
Intent to Commit Robbery (18 U.S. Code 2113(a)), Armed Robbery 
(22 D.C. Code 3202), Assault With a Dangerous Weapon (22 D.C. 


Code 502), and Carrying a Dangerous Vieapon (22 D.C. Code 3204) 


(Pl. 13) .4/ On October 2, 1970 the District Court sentenced 


appellant to serve twelve years on count one, three to twelve 
years on count two, two to nine years on count four, two to 


nine years on count five, and nine months on count six, the 


rc 


1/ "Pl." refers to the "Duplicate Transcript of Pleadings, 
etc." filed with this Court on November 5, 1970. "Tr." refers 
to the transcript containing the testimony of both the suppres - 
Sion hearing and the trial. 


Si<\-5 


2 
sentences to run concurrently (Pl. 13) .2/ A timely notice of 
appeal was filed (Pl. 14), and this Court has jurisdiction 


pursuant to 28 U.S. Code 1291. 


The Facts 


The relevant testimony adduced at the trial before Judge 


3/ 


Joseph C. Waddy without a jury—" may be summarized briefly as 


follows: 


I. The Pre-Trial Suppression Hearing | 


Appellant moved before trial to suppress Concain evi- 
dence alleging a warrantless arrest without probable cause 
(Pl. 3-4, Tr. 2), and to suppress certain identification tes- 
timony alleging tainted bases of identification (P1. 5-6, Tr. 


2, 53-54). 


LS 


2/ The sentence was also to run concurrently with other 
sentences. The District Court made no finding on count three, 
the robbery count, "that being included in the finding of armed 
robbery" (Tr. 132). The indictment filed April 21, 1970, con- 
tained six counts: count one, entering federal credit union 
with intent to commit robbery; count two, armed robbery; count 
three, robbery; count four, assault on Rebecca ©. Howard with 
a dangerous weapon; count five, assault on Karen Thrift with a 
dangerous weapon; and count six, carrying a dangerous weapon. 


3/ Appellant waived trial by jury (Pl. 11, Tr. 80-81). 


a 


A. The Arrest 

Villiam 7. Moran, a witness for the Government, testi- 
fied that he was an 7.B.I. agent with five and one-half years 
of *.B.I. experience (Tr. 3). He testified that at about 
2:55 to 3:00 p.m. on March 5, 1970 while cruising in an un- 
markec F.B.I. car with his partner, agent Daniel ©. Mahan, in 
the area north of the Capitol Building, they received a radio 
broadcast that an armed robbery had just occurred at the 
Interstate Commerce Commission Federal Credit Union at 12th 
and Constitution, N.W. (Tr. 3-4). Moran testified that the 
radio broadcast gave ‘a description of the armed robber which 
was a lone Negro male, approximately 25 to 30 years of age, 
his height was approximately six feet, and he had an average 
or medium build. He was wearing a dark three-quarter length 
coat with a black fur collar. He had a Slightly balding hair- 
line and he had full or noticeable sideburns." (Tr. 4-5, 14, 
17). Moran testified they proceeded immediately to the general 
vicinity and at the intersection of 12th and K Streets, N.W. 
noticed a Negro male standing in the street adjacent to the 
curb, wearing a three-quarter length coat and with "noticeable 


sideburns", carrying an attache case, unsuccessfully attempting 


to flag a taxi by waving a "bill of unknown denomination" 


(Tr. 5-6). He testified that the individual Benes “highly 
disturbed" by his inability to get a taxi and began walking 


north on 12th Street (Tr. 6-7, 18). He testified that, 


5 
and parked at the intersection of 12th and L Screecss N.W. and 
"jogged" up to appellant (Tr. 7-8, 13-14). de testified that 
as they "jogged up" appellant turned toward them, they identi- 
fied themselves as Special agents of the F. B.I., that appellant 
asked "what's up, what's the matter?", and that they told ap- 
pellant there had just been an armed robbery at the credit 
union and he "met the general description" (Tr. 8, 13-14). 
Moran testified that he asked appellant "if he would have any 
objection to walking down to the car and sit down and identi fy 


himself to us" and that appellant “without hesitation, said 


he would do this" (Tr. 8). He testified that they did not 


have their guns drawn when they approached appellant (Tr. 8, 
15-16, 36-37). He testified that on the street he did not 
push back his coat to reveal his gun, but that "I may have 


unbuttoned my topcoat, but I definitely did not push my coat 
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back to expose my gun to the passerby" (Tr. 37). He testified 
that he knew he was dealing with someone who was armed, and 
that "Certainly, we wanted to take reasonable precautions" 


dealing with such a person (Tr. 37). Moran testified they 


went back to the car and got in, bhahan in front on the driver's 


side, lioran in front on the passenger Side, appellant in the 
rear with the attache case beside him (Tr. 2). Moran testi- 
fied that in the car he drew his gun and placed it under his 
leg as “a precautionary measure", and that "I am not sure that 


the defendant ever saw my gun" (Tr. 16). 


Moran testified that in the car he asked appellant's 
name, that appellant hesitated then said he had no identifica- 
tion on his person, that Moran asked appellant's address and 
appellant hesitated again and then said he had no permanent 
address, and that as they were asking appellant where he in- 
tended to spend the night they received an additional radio 
broadcast (Tr. 9, 16). He testified the broadcast gave a 
further description of the robber as having a moustache and 
goatee and carrying a brown or tan attache case (Tr. 9-10). 
Moran testified appellant had a moustache and goatee, had a 


brown or tan attache case, that appellant "appeared to be more 


nervous and he began to perspire noticeably and he gave me the 


general impression of being extremely agitated by the entire 
thing at this time” (Tr. 10). He testified that they then 
asked appellant if they could look in the case, that appellant 
either gave permission or gave the impression that he had no 
objection, and that they opened the case and found a black 
cash drawer with loose bills and change, and what “appeared 

to be a .45 caliber automatic in the cash drawer" (Tr. 10-11). 
Moran testified "at that point I informed him that he was 
uncer arrest and then gave appellant "a preliminary search" 


4/ 


outside the car (Tr. 11). 


Daniel Mahan, a witness for the Government, testified 


that he was an ¥.B.1. agent with about two years of F.B.1. 
experience (Tr. 38). He testified that at about 3 p.m. on 


March 5, 1970, he and agent Moran received a radio, broadcast 


of a credit union robbery at 12th and Constitution along with 
a description of the robber, that they proceeded to the vicini- 


ty of 12th and K Streets where they saw a person meeting that 


— 


4/ Moran testified .B.I. arrest policy is to first make 
sure a person has no weapon, then advise him of his rights, 
and that neither of these things were done when they first 
approached appellant (Tr. 11). He also testified Ryans 
policy for transporting after arrest is for an agent to sit 
with the person in the rear seat (Tr. 11-12). 


description, namely, appellant (Tr. 38-39). He testified they 
parked and approached appellant on the east side of 12th Street, 
south of L Street, identified themselves as *.B.1I. agents, told 
him that he met the description of someone who had robbed the 
credit union about twenty minutes earlier, and that appellant 
gave his name when asked (Tr. 39-41). He testified that when 
they approached appellant they did not have their guns drawn 

or exposed (Tr. 40-42). He testified he believed he (ifahan) 
was wearing raincoat (Tr. 41). lahan testified they asked 
appellant te go to the car ‘'so that we wouldn't have a crowd 
gather on the street" and that appellant “said certainly" 

(fr. 40-42). He testified that appellant got in the back seat 
with the attache case beside him, that Mahan got in the front 
on the driver's side, and that Moran got in fron on the pas- 
cencer Side (Tr. 40-42). He testified that he never saw Moran 


take out his gun in the car (Tr. 43-44). 


Miss Karen Thrift, a witness for the Government, testi- 


fied that she was twenty-one years old and was employed as a 
cashier and loan officer at the I.¢.c¢. credit union (Tr. 20). 
She testified that on March 5, 1970 at about 2:35 to 2:45 p.m. 
a man robbed the credit union office of money which he had 


placed in a “brown or tan briefcase" which he was carrying 


(Tr. 20-24). She testified that the office closed at 2:30 p.m., 
that the robbery started about five minutes thereafter, and 


that the robbery took about eight or ten minutes (Tr. 21, 22). 


Appellant testified that at about 3:00 p.m. on March 5, 
1970 he was crossing the street going in the general direction 
of 12th and L Streets, after unsuccessfully trying to get a 
cab, when he heard the agents "come up behind" hin and say 
"that they would like to talk with" nim (Tr. 25, 29-31). 


Appellant testified that "I turned around and asked them what 


for and they said they they had reason to believe a robbery 


had occurred, and they had reason to believe that I had been 
involved in that robbery" (Tr. 25-26, 31-32). He testified 
that when they “called me" on the street "Cne of them made a 
motion for his gun and one of the officer's had a pistol out" 
(Ix. 26-27, 28). He testified that in response to their 
questions he told them that he had been shopping Bono and 
was returning to work (Tr. 26). He testified they then “asked 
me over to the car" and that he went and they put him in the 
back seat (Tr. 26). He testified that when they asked him if 
he would like to walk to the car, "I said ina mumbling voice, 


I said, well, if I had no choice", and that the agents said 


nothing but “they grabbed my arm and we walked over to the 


ear’ (Tr. 32). 


Appellant testified the agents sat in front, one holding 


a gun pointing toward the back seat, that they told nim "not 


to make any kind of a funny move" and began to question him 
{Tr. 27, 33-34). He testified that after telling the agents 
he hac no identification and that personal papers were in the 
attache case, one of the agents reached back, opened the case 
and looked at the contents, and then told appellant that he 


was under arrest. 


Appellant testified that he was 6 feet 3 1/2 inches tall, 
or taller, that on March 5, 1970 he had a goatee, long side- 
burns and a little moustache (Tr. 29). He testified that he 
was wearing a three-quarter length black coat with a black 
fur collar on it (Tr. 29). He testified that he had not been 
“upset*' over failing to get a cab (Tr. 30). ‘Je testified that 
he had a dollar bill in his hand while trying to hail a cab 
(Tr. 30). Appellant testified that he had been arrested 


before, that he was "very familiar" with police procedures, 


and that when he went to the agents' car he did not feel free 


to leave (Tr. 27) 2! 


The bistrict Court denied appellant's motion to suppress 
the evidence (Tr. 52-53). The District Court found that the 
initial stopping of appellant on the street was noe an arrest 
but rather was a permissible stopping for investigation and 
questioning, that appellant voluntarily went to the agents' 
car, and that the information from the second radio broadcast 
added to what the agents had already learned gave sufficient 


probable cause for arrest (Tr. 52-53). 
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B. The Identification 
Appellant moved before trial to suppress any out-of- 
court and in-court identifications of appellant by witnesses 


to the robbery on the grounds that appellant was arrested with- 


out a warrant, taken to the F.B.I. field office and thereafter 


SY, He testified: ‘At no time did I feel I was free to 
leave. * * * If I felt that I was free to leave, from the 
first moment, I would have left and I wouldn't have wished to 
be detained at that moment. Like I said, they had pistols 
and I was under the impression that I was in full custody and 
had I turned around and walked away I would have been shot or 


something." (Tr. 27). 


returned to the credit union for viewing by two witnesses, all 


“x 
without counsel (Pl. 5, Tr. Pin 53-54) .2/ The Government elect- 


ed before trial not to use any out-of-court identifications 
but to use in-court identifications which it contended were 
based upon independent sources for identification (Pl. 9, Tr. 


53-54). 


lirs. Rebecca S. Howard, a witness for the Government 
testified that she was manager of the Interstate Commerce 
commission Tederal Credit Union located at 12th and Constitution 
Avenue, N.17. (Tr. 55). She testified that the office closed 
at 2:30 p.m. on March 5, 1970, that Miss Thrift left the office 
at that time and returned a few minutes later and walked up to 
Mrs. Howard's desk followed by a man who “pulled a gun from 
behind her back" and told iirs. Howard to put the tray of money 
that was on her desk into his briefcase (Tr. 56). She testi- 
field he stood about three feet from ner, that he was in the 


office for eight or ten minutes and she observed him for three 


re 


6/ Appellant contended the confrontation without counsel was 
impermissible under Stovall v. Denno, 3&8 U.S. 293 (1967) and 
Wade v. United States, 388 U.S. 218 (1967). Appellant contended 
the time lapse rendered inapplicable the on-the-scene confron- 
tation permitted by Russell v. United States, U.S.App. D.c., 
408. 


or four minutes, and that her office had outside windows and” 
fluorescent lighting (Tr. 57-58). She testified that shortly 
thereafter she gave the ¥.B.I. a cescription that’ the man was 
tall, about 170 pounds, 25 to 30 years old, had sy pean or 
soatee and long sideburns, wore a black three-quarter length 
coat with a black fur collar and dark trousers, carried a 


brown luggage briefcase, and that the money tray had the name 


“Margaret Calvert’? stamped on it in green lettering (Tr. 58-59, 


62-63). 


Mrs. Howard testified that the man left the office at 
about 2:40 or 2:45 p.-m., and that at about 3:15 p.m. the 
police brougnt the man back to the office where she was asked 
if she could identify him and did (Tr. 59-60). She pointed 
appellant out in the courtroom as that person, stating "de 
looks like the person that was the one that robbed us" (Tr. 
60). She testified that she did not know if this aecoeee 
identification was based upon her first or second soon of 


him, and that if she had not seen him the second time she did 
+ 
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not know if she could identify him in court as the person (Tr. 


z/ 2 
60-61).~ fhe testifiei that prior to viewing the person the 


secona time she was shown and identified the briefcase and 


money tray and that she may aave been told that the “man they 


nicked up had it" (Tr. 61-62). 


Miss Karen Thrift, a witness for the Government previ- 
ously identified as an emnloyee of the credit union, testified 


taat the office close about 2:30 p.m., that she went from the 


& 


office into the had: and saw a ran standing in tae hall readin 
> 


a bulletin board but tiat ne aid not turn around (Tr. 64). She 
testified that when she returned a few minutes later the man 
was still standing there (Tr. 64). She testified thet on 

these two occasions she saw only ais “side anc back, he never 
turned full face" (Tr. 64). She testified she did notice he 


was wearing a three-quarter length coat with a black collar, 


rr 


7/ In response to the District Court's question "If you had 
not seen him the second time, would you te able to say that 
about him?" Mrs. Howard replied: "I don't know sir, he looks 
like him through the eyes and through the top half of his face. 
He looks like the same person. I can't say that if I didn't 
see him the second time." (Tr. 60). The District Court then ° 
asked "Is that based uvon your second viewing of him or your 
first viewing of him?" to which Mrs. Howard replied, "I don't 
know." (Tr. 61). 
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and dark pants (Tr. 65). She testified that on these two occa- 


sions she was about five feet from him (Tr. 65). 


Miss Thrift testified she then unlocked She door to the 
office and was turning the key when she noticed a man behind 
her, that she did not see his face, that he told her to go in- 
side and that he followed her in and up to Mrs. Howard's desk 
when he said ‘this is a robbery" and told lrs. Howard to put 
the money in the briefcase (Tr. 65). She testified he held a 
gun in his right hand and stood to her left and behind her (Tr. 
66, 68). She testified that up to this point oheisen "Cnly a 
side view" of his face, that “I looked at the side of the rob- 
ber and then he put the gun at my head and then I looked back 
at Mrs. Howard" (Tr. 66). fhe testified that when Mrs. Howard 
had put the money tray in the attache case he directed Mrs. 
Howard to lie down on the floor, then pulled Miss Trift back 


by her hair through the door and told her to get on the flocr 


(Ir. 66-57). She testified that when he was gone they called 


the police (Tr. 67). She testified that she got 4 good look 

at the man when she came down the hall (Tr. 67). She testified 
that the robbery lasted about eight minutes, and that the light- 
ing conditions were the same as in the courtroom during the 


hearing (Tr. 67). She testified that she gave the police a 
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description that the man was Negro, about six feet tall, had 
a bushy Afro hair style worn short, had long sideburns, “that 
he almost had a full beard, but it was very long with the 
sideburns", and wore a three-quarter length coat and dark 


pants (Tr. 68). 


Miss Thrift testified that about 25 or 30 minutes after 
the robbery the police or F.B.I. came to the office and told 
her and Mrs. koward that “they wanted us to go out and look in 
the front office and identify someone’’ and that they showed 
them the attache case and money tray before they viewed the 
person (Tr. 68-70). She testified they went out into the 
front office and “over against the wall they had a man standing 
there with some of the agents" and she identified him as the 
robber (Tr. 69) .2/ She then identified appellant in the court- 
room as that person (Tr. 69). She testified this in-court 
identification cf appellant was "based on when I saw him the 
first time while the robbery was being committed" (Tr. 70, 71). 


She testified that when she saw him the second time "I had an 


g/ She testified the police said “do you recognize that man 
standing over there" (Tr. 71). 
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Opportunity to see him full face whereas otherwise I saw him 
mostly from the side” (Tr. 71, 72). She testified that she 
never saw him full face while she was being held lap "because 
he was behind me most of the time and to the side of me and I 
could only see his side’' (Tr. 72). She testified he wore the 
same clothes on both occasions and that that might have made 
him easier to identify (Tr. 73). She testified she did not 
recall telling the police that he had a receding hairline, but 


that it did seem to her he had a high forehead (Tr. 73). 


The District Court ruled that the Sierconsnances under 
which Mrs. Howard and Miss Thrift made the out-of-court iden- 
tification were ‘so unnecessarily suggestive and conducive, as 
to deprive the defendant of his due vrocess rights" and granted 
appellant's motion to suppress their testimony as to the out- 
of-court identification (Tr. 78). The District Court ruled 


that no independent basis existed for Miss Thrift's in-court 


identification and excluded her in-court identification (Tr. 


79-80). The District Court ruled further that it’ would permit 


Mirs. Howard's in-court identification because it had an 


—sIen— 


independent source apart from the invalid out-of-court iden- 


9 
tification (Tr. 79, 30) 2! 


II. The Trial to the Court 

Mrs. Rebecca Howard, a witness for the Government and 
manager of the Interstate Commerce Commission Federal Credit 
Union testified that on March 5, 1970 a few minutes past 
2:30 p.m. the credit union was robbed of $531.45 by a man 
identified in court by her as appellant (Tr. 82, 84-86, 91, 
95). She testified that the robber held a gun in his hand, 
that he held the gun behind Miss Thrift's back and also pointed 
the gun at Mrs. Howard, and that the gun was dark in color with 
a butt about four inches and a barrel about six inches long 
(Tr. 85, 87-88, Govt. Exh. 2). She testified he carried a 
brown briefcase, “a square box type, the hard kind", into which 
she placed a black plastic money tray with the name "Margaret 


Calvert" on it in green tape ani containing $531.45 made up of 


of The District Court found as grounds for Mrs. Howard's 
independent basis that Mrs. Howard observed appellant for 
three or four minutes, that the lighting conditions were 
good, that the description she gave the police was accurate 
as of the time of the robbery, and "the fact that she says 
he looks like the man" (Tr. 79). 
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one-hundred dollar bill, one twenty, some tens and fives, and 


change (Tr. 85-86, 89-90, Govt. Exhs. 3,4). 


Mrs. Howard testified that shortly after the robber left 


she described him to the police and F.B.1I. as a tall, medium 
built Negro man, 25 to 30 years old, with long eiceberns and 

a beard on his chin, wearing a black car coat with a black fur 
collar and dark pants (Tr. 90-91). She testified that the rob- 
bery lasted about ten minutes, that she actually observed the 
robber for three or four minutes, that the office had side 
windows and fluorescent lighting, and that the lighting condi- 
tions were the same as in the courtroom during the trial (Tr. 
91, 92, 93). She testified that she "cannot say positively" 
that appellant was the robber; that "Many people can look 
alike. This man looks like the same man."; that appellant 
"looks to me like the man that robbed the Credit Union" but 


that she was not positive (Tr. 95-96). 


Miss Karen Thrift, a witness for the Government and em- 


ployee of the credit union, testified that on March 5, 1970 


10/ The District Court denied appellant's renewed motion to 
exclude Mrs. Howard's in-court identification (Tr. 96-97). 
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a few minutes past 2:30 p-m. the credit union was robbed by a 
man who held she and Mrs. Howard at gunpoint and ordered 
Mrs. Howard to put a black plastic money tray with the name 


“Margaret Calvert" on it and containing at least one one- 


hundred dollar bill into a dark tan or light brown briefcase 


11/ 
he carried (Tr. 98, 100-103).— She testified he held a gun 


in his right hand and held it against the back of her head, 
and that the gun was a large, black automatic with a "long 
nozzle" (Tr. 103-104, 105-106, Govt. Exh. 2). She testified 
that a few minutes after the robbery she described the robber 
to the plice as a Negro, about six feet tall, 160 or 165 
pounds, "modified Afro hairstyle that was not bushy at all", 
long sideburns on both sides "that seemed to meet in the 
front" in what could be "described as a goatee", rough and 
dark complexion, and wearing a dark three-quarter length 


coat, black pants, dark shoes and socks (Tr. 104-105). 


F.B.I. agent William ?. Moran, a witness for the 


Government, testified that shortly after 3:00 p-m. on March 5, 


eee 


il/ She testified that immediately prior to the robbery she 
had noticed a Negro man in the hallway, that he was about six 
feet tall, had long sideburns and a moustache and a bushy hair- 
cut, was wearing a dark three-quarter length coat and dark 
trousers, and was carrying an attache case (Tr. 99). 
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1970 in the vicinity of 12th and K Streets, N.!. he and his 
partner, agent Mahan, arrested annellant and recovered from 
him a brown or tan attache case containing a black money tray 
with the name "Margaret Calvert’ on it in green tape; $527.05 
in bills and change including one one-hundred dollar bill, one 
twenty, and some tens and fives; and a .177 caliber pellet 
pistol (Tr. 108-110, 115-120, Govt. Ehs. 2,3,4,5). Moran 
testified that the gun was not loaded when cheycecovered it 
from appellant, that appellant had no ammunition for the gun, 
and that the gun had been examined and "It will not fire." 
(Tr. 117, 123, 125) .22/ He testified that: "Tt is not a 
workable weapon in its present condition. It will not fire a 
pellet, which it was designed to fire." (Tr. 125) 22! Moran 
testified that appellant was wearing a dark Pere three-quarter 
length coat with a black fur collar and had full or noticeable 


sideburns (Tr. 110,120). 


12/ Moran testified that the gun uses a lead pellet which is 
hollow with a cone end (Tr. 117). 


13/ Appellant moved for acquittal and dismissal on counts two, 
four, five and six on the ground that the inoperable weapon was 
not a dangerous weapon, the District Court denied the motions 
(Tr. 131, 125-131). The District Court also denied appellant's 
motions for acquittal and dismissal on all counts based on in- 
sufficiency of evidence (Tr. 131, 127). 
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ARGUMENT 


I. There Was Not Probable Cause For The Arrest: 
The District Court Frred In Ruling The Arrest 
Occurred After The Second Radio Broadcast 
The District Court ruled that appellant was arrested 
only after the F.B.I. agents received the second radio broad- 
cast, and that the additional description given in that broad- 
cast taken together with what the agents had already learned 
afforded nrobable cause for arrest. Accordingly, the District 
Court denied the motion to suppress the evidence seized from 
appellant in the agents' car, namely, the money, tray, gun and 
case. ‘“e submit that the arrest actually occurred at the 
earlier point in time when the agents stopped appellant on the 
street, and that the agents at that time lacked probable cause 


14/ 


to arrest appellant. 


The evidence showed that two F.B.I. agents "Jogged up" 
to appellant on a downtown street in broad daylight, told ap- 
pellant they were F.B.I. agents and that he met the description 


of someone who had just committed an armed robbery in the 


14/_ \:e interpret the District Court's ruling to encompass a 
finding that if in fact the arrest occurred at this earlier 
point no probable cause existed (Tr. 52-53). 


— 23 


vicinity, and asked him to come to the agents' eae to answer 
Some questions. It can hardly be suggested as realistic 
proposition that appellant was not under restraint at this 
point, free to leave. The impact of such an F.B.I. confronta- 
tion in the street is not so slight that a citizen would not 
feel (and be) deprived of his liberty. Especially is this so 
where the agents specifically tell the person he meets the 
description of someone who has just committed 2 ofigllen: crime 
in the vicinity, in effect thus telling the person he is a 
prime suspect. "It is sufficient if the person arrested 


understands that he is in the power of the one arresting, and 


submits in consequence." Coleman v. United States, 111 U.s. 


App. D.C. 210, 218, 295 7.24 555, 563 (1961), cert. denied, 
369 U.S. 813, reh. denied, 369 U.S. 842 (1962). See Henry v. 
United States, 361 U.S. 98 (1959). | 


Moreover, appellant stated the agents had their guns 
exposed on the street. While the agents denied this, agent 
Moran said that they knew they were dealing with someone who 
was armed and that as they approached appellant ny may have 
unbuttoned my topcoat" (Tr. 37). Such an act is hardly a 
fleeting and inconsequential motion, rather it sie slight 


but highly meaningful gesture, particularly to someone like 
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appellant who was "very familiar" (Tr. 27) with police proce- 
dur7$. See Kelley v. United States, 111 U.S. App. D.C. 396, 
397, 298 F.2d 310, 311 (1961), where the Court commented that 
since the defendant was a convicted felon, "TH]is submissive 
attitude toward the officers when the police exercised such 


dominion over him could be expected to differ markedly from 


that of a visiting business man, with no record, who might be 


'told' to step outside." Appellant also stated the agent had 
nis gun out in the car and told him not to make any sudden 
moves, and agent Moran admitted that pvrior to the second 
broadcast he had drawn his gun in the car and that he was not 
sure whether or not appellant saw the gun. Added to this is 
the fact that appellant was put (or asked) into the agents' 


car, making his restraint and detention obvious. 


Significantly, appellant himself stated that he did not 
feel free to leave but rather felt he was not only in full 
custody but that he would have been "shot or something" if he 
nad "turned around and walked away" (Tr. 27). Indeed, appel- 
lant stated the obvious, “If I felt that I was free to leave, 


from the first moment, I would have left and I wouldn't have 
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wished to be detained at that moment." (Tr. 27). As stated 


in Kelley v. United States, supra, 111 U.S. App. D.C. at 398, 


298 ¥.2d at 312: 


"{I]n order for there to be an arrest 

it is not necessary that there be an 
application of actual force, or manual 
touching of the body, or physical re- 
straint which may be visible to the 

eye, or a formal declaration of arrest. 

It is sufficient if the person arrested 
understands that he is in the power of 

one arresting, and submits in consequence." 


When this occurred, the agents had only a Gi descrip- 
tion of a six-foot tall, slightly balding Negro male about 25 
to 30 years old of average build, wearing a ost Paxceein 
length coat with a black fur collar, and with full or notice- 
able sideburns (Tr. 4-5, 14, 17). This general description 
was hardly probable cause to arrest appellant .2~/ This is 
particularly so since appellant testified he a0 G feet 3 1/2 


inches tall or taller, since appellant had not simply sideburns 


a 


15/ See generally United States v. Thurman, No. 22,466 
(D.C. Cir., Cctober 28, 1970): “Since Brinegar v. United 
States, [338 U.S. 160 (1949)] courts have resolved issues 

of probable cause according to the weight of 'the factual 
and practical considerations on which reasonable and prudent 


men, not legal technicians, act.'" 
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but a goatee and/or beard, and according to agent Moran 

(Tr. 14) did not even have a receding hairline. That appel- 
lant may have appeared to the agents disturbed by his inabili- 
ty to get a taxi on a downtown street during the afternoon 
hardly adds any suspicious circumstances. We submit that this 
was essentially all the agents knew when they arrested appel- 
lant, and that this was not probable cause for arrest. 


16/ 
Accordingly, the suppression motion should have been granted. 


II. The District Court ‘rred In Permitting 
The In-Court Identification: There Was 
Insufficient Tvidence Cf Independent 
Basis for Mrs. Howard's Identification 


The District Court ruled that the out-of-court identi- 
fications of appellant by Miss Thrift and Mrs. Howard were 
made under circumstances so unnecessarily suggestive and con- 
ducive to mistaken identification as to violate due process, 
and excluded these identifications. The District Court fur- 
ther found no independent basis for allowing Miss Thrift's 


in-court identification, and excluded it. The District Court 


16/ No protective search for weapons, no "stop and frisk" 
situation, was involved here and it cannot now be raised in 
justification. See United States v. Cunnigham, No. 23,073 
(D.C. Cir., April 1, 1970). 
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found an independent basis for Mrs. Howard's in-court identi- 


fication and permitted it. 'e submit that the learned trial 
judge did not carry his careful analysis quite: far enough, 
and that Mrs. Howard's in-court identification should have 


been excluded. 


"Given a line-up adjudged by the trial court to be 
illegal, it was incumbent upon the government to establish 
by clear and convincing evidence that the in-court identifi- 
cation was based upon observation of the Suspect other than 
at the line-up identification." United States v. Harris, 
No. 23,524 (D.C. Cir., Nov. 27, 1970), citing United States v. 
Wade, 388 U.S. 218, 240 (1967), and Hawkins v. United States, 
_ U-S~ App- DaCh A207 cIBOCNGLOGS) RESeenClemonciees 
United States, 133 U.S. App. D.C. 27, 408 F.2d 1230 (1968) , 
cert. denied, 394 U.S. 964 (1969); United States v. Kemper, 


___ U.S. App. D.C. ___, 433 F.2d 1153 (1970). 


Mrs. Howard testified that she actually BScerred the 
robber for three or four minutes during the course of the 
ten-minute robbery, under adequate lighting conditions. The 
impermissible identification occurred about thirty minutes 


thereafter when the police and F.B.I. brought appellant to 
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the office. She specifically testified that she did not know 
if her in-court identification of appellant was based upon her 
first or second viewing, and that if she had not seen him the 
second time she did not know if she could identify him in 
court as the person (Tr. 60-61). She stated that appellant 
looked like the same person who committed the robbery but that, 
"I can't say that if I didn't see him the second time." (Tr. 
60). When the District Court asked her if her in-court iden- 
tification of appellant was based upon her first or second 
viewing of him she replied, "I don't know" (Tr. 61). In view 
of Mrs. Howard's admitted uncertainty about her identification 
and its basis, we submit the District Court erred in finding 
the Government had shown by “clear and convincing evidence" 
that an independent basis existed. 


III. | The District Court Erred In Ruling 
| That The Unloaded and Inoperable 


| Pellet Pistol Was A Dangerous Weapon 


The evidence showed that during the robbery the robber 


carried a .177 caliber pellet pistol which he pointed at 


Mrs. Howard and which he held or pointed against Miss Thrift's 


head and/or back. The pellet pistol was unloaded when recov- 


ered by the F.B.I. from appellant and appellant had no ammuni- 


tion for the pistol. Agent Moran testified that the gun had 
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been examined and, "It will not fire." (Tr. 117, 123, 125). 
Moran testified that: "It is not a workable weapon in its 
present condition. It will not fire a pellet, which it was 
designed to fire." (Tr. 125). Appellant moved for acquittal 
and dismissal on counts two (armed robbery), four (assautl on 


Mrs. Howard with a dangerous weapon), five (assault on Miss 


LILY) 
Thrift with a dangerous weapon), and six (carrying a dan- 


gerous weapon. The District Court was of the apparent opinion 
that since the gun might have been used as a club it was a 
dangerous weapon (Tr. 130), and denied the motions. We submit 


the District Court erred in so ruling. 


22 D. C. Code 502 covers assault with a aeaneer ous weapon." 
22 D. C. Code 3204 covers the carrying of "any deadly or dan- 
gerous weapon." 22 D. C. Code 3202 covers commission of a 
violent crime "when armed with or having readily available any 
pistol or other firearm." We submit that the unloaded and in- 


operable pellet gun involved here was not a dangerous weapon, 


ee 


17/. While appellant's trial counsel did not explicitly 
mention count five in his discussion we think it within the 
clear purport and intendment of his motion and supporting 
statements at the time (Tr. 125-131). 
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pistol or firearm within the meaning of the foregoing statutes. 
The Court did not reach this question in United States v. 
Alexander, ___ U.S. App. D.C. ___, 430 F.2d 904 (1970), or in 
United States v. Daniels, Nos. 22,913 and 22,918 (D.C. Cir., 
Oct. 15, 1970). And see United States v. Wyatt, No. 24,106 


-C. Cir., Mar. 2, 1971). 


While virtually any solid instrument might be used as 
a club, the evidence shows that in this case the gun was in 
fact not so used. Nor were there any threats to use it in 
such fashion. The gun was simply pointed at or against Mrs. 
Howard and Miss Thrift. And in the absence of evidence that 
the gun was used or threatened to be used as a club or bludgeon, 
the aggravated felonies involved here are not made out. Compare, 
Greenfield v. United States, 119 U.S. App. D.C. 278, 341 F.2d 


411 (1964); Medlin v. United States, 93 U.S. App. D.C. 64, 207 


F.2d 33, cert. denied, 347 U.S. 905 (1953); People v. Vaiza, 


244 Cal. App.2d 733, 52 Cal. Rptr. 733, 735 (1966); Lee v. 


State, 27 Ariz. 52, 229 Pac. 939, 942-943 (1924). 


The robbery cases are distinguishable, for we assume that 
the "putting in fear" element of robbery can exist with or 


without an unloaded or inoperable gun. Compare People v. Ash, 
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88 Cal. App.2d 818, 199 P.2d 711, 717-718 (1948); Hayes v. 
State, 211 Md. 111, 126 A.2d 576 (1956); State v. Montana, 69 
N.M. 332, 367 P.2d 95 (1961); Turner v. State, 300 S.W.2d 920 
(Tenn. 1957). Compare Cooper v. State, 297 S.W.2d 75 (Tenn. 
1957), which holds that a toy gun is not a dangerous weapon 
under Tennessee's aggravated robbery statute. he noted 
earlier, the District Court here did not make a finding of 


18/ 
guilt under the 22 D.C. Code 2901 robbery statute.” 


Where dealing with the crime of assault with a dangerous 
weapon a substantial line of cases holds that an unloaded gun 
is not a dangerous weapon. See, e.g., People v. Wood, 10 
A.D.2d 231, 199 N.Y.8.24 342, 345 (1960); State v. Lewis, 89 
Chio L. Abs. 441, 186 N.£.2d 487 (1962); Hobbs v. State, 363 
P.2d 357 (Alaska, 1961); State v. Bush, 50 Idaho 166, 295 Pac. 
432, 434 (1930); Lee v. State, 27 Ariz. 52, 229 Pac. 939, 942- 


943 (1924); Territory v. Gomez, 14 Ariz. 139, 125 Pac. 702. 


703 (1912); People v. Bennett, 37 Cal.2d 327, 173 Pac. 1004, 


18/ "A firearm might be used as a club whether loaded or un- 
loaded. If it is used as a firearm, however, it is not actually 
capable of inflicting harm upon the person by shooting if it is 
unloaded; but it is apparently capable of inflicting such harm 
if it is thought to be loaded." Perkins On Criminal Law p. 131 
(1969 Ed.). (Emphasis in original.) 
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1005 (1918); Price v. United States, 156 Ted. 950 (9th Cir. 
1907). See generally, Annot., Unloaded Gun - Criminal Respon- 
sibility, 79 A.L.R.2d 1412, 1423-1426 (1961); 56 Am. Jur., 
Weapons and Tirearms § 4, p. 993; 6 Am. Jur.2d, Assault and 
Battery § 54, p. 51. Some cases such as Rendall v. United 
States, 215 F.2d 587, 589-590 (9th Cir. 1954), and Jackson v. 
United States, 102 Fed. 473, 485 (9th Cir. 1900), make proof 


that the gun was unloaded a matter of defense. See United 


19 
States v. Daniels, conan a! To the same effect on the crime 


of carrying a dangerous weapon see, e.g., Couch v. Commonwealth, 


20/ 
(Ky. Ct. App. 1953), 255 S.W.2d 478, 479.— 


19/ Certain cases involve unique state statutes. State v. 
Atkinson, 141 N.C. 734, 53 $.E. 228 (1906) involved a statute 
which declared a gun, loaded or not, to be a dangerous weapon. 
People v. Williams, 6 Mich. App. 412, 149 N.W.2d 245 (1967) 
involved a statute declaring a “gun" to be a dangerous weapon 
as a matter of law. In People v. Doud, 223 Mich. 120, 193 N.w. 
884 (1923) the Michigan Supreme Court had earlier construed 
that statute to obviate the need for proof that the gun was 
loaded. 


20/ 56 Am. Jur., Weapons and Firearms § 13, pp. 999 - 1000 
indicates that it is the minority view that "if a gun becomes 
permanently inefficient, so that it is impossible to load or 
fire it, it ceases to be a weapon within the meaning of stat- 
utes against carrying concealed weapon." 
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In People v. Vaiza, supra, 52 Cal. Rptr. at 735, the 


Court stated: 


"If a person threatens to shoot another 
with a toy gun, or, ce us say, with a choc- 
olate candy pistol, tn.ceis no ability to 
commit a violent or any injury with it on 
the person of another. * * * 'A deadly weap- 
on is one likely to produce death or great 
bodily injury.' * * * A revolver with a car- 
tridge in it is undoubtedly a deadly weapon. 
But a toy gun that is not used as a orb is 
not a deadly weapon.' 


And in Price v. United States, supra, 156 Fed. at 752, 


the Court stated: 


"The use of a dangerous weapon is what 
distinguishes the crime of an assault with 
a dangerous weapon from a simple assault. 
A dangerous weapon ‘is one likely to produce 
death a great bodily injury.’ * * * And it 
is perfectly clear that an unloaded pistol, 
when used in the manner shown by the evidence 
in this case, is not, in fact, a dangerous 
weapon." 


In United States v. Thompson, 202 F.Supp. 503 (N.D. Cal. 
1962), the Court held that a shotgun without a firing pin was 
not a firearm within the meaning of the National Firearm Act 
(26 U.S.C. § 5841). The charge there was of mere possession, 


not assult, and the evidence showed that the shotgun cid not 


contain a firing pin nor was there a firing pin found on or 
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about the defendants when they were arrested. The Court also 
cited (202 F.Supp. at 506-507) an unpublished decision of the 


United States District Court for the District of Colorado in 


United States v. Anderson, Crim. No. 15951, holding that a gun 


incapable of being fired because the firing pin was missing 
was not a firearm under the National Firearms Act. Compare 

the Federal Tirearms Act (15 U.S.C.A. § 901) dealing with the 
transportation of firearms, which specifically defines firearms 
as weapons designed to expel projectiles by explosive action 


“or any part or parts of such weapon" (15 U.S.C.A. § 901(3)). 


We submit that a gun, unloaded and incapable of being 
fired, just as a toy gun, is not a dangerous weapon within the 
meaning of the assault and concealment statutes, nor a pistol 
or firearm within the meaning of the armed robbery statute. 
See People v. Vaiza, 244 Cal. App.2d 121, 52 Cal. Rptr. 733 (1966). 
IV. The District Court Erred In Imposing 


Sentences Under Both 18 U.S.C. 2113(a) 
(Entry With Intent to Rob) and 22 


D.C. Code 3202 (Armed Robbery) 


Appellant was convicted and sentenced to concurrent terms 


of imprisonment on counts one and two of the indictment which 
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charged, respectively, entry with intent to rob (18 U.S.C. 
2113(a) and armed robbery (22 L.C. Code Sn) %.e submit 
that entry with intent to rob is a lesser offenseiwhich merged 
into the completed offense of armed robbery. Marshall v. United 
States, Nos. 21,703 and 23,578 (D.C. Cir., Sept. 24, 1970); 
Bryant v. United States, ___ U.S. App. D.C. ___, 417 F.2d 555 
(1969); United States v. Spears, No. 23,043 (D.C. Cir., Feb. 16, 


1971). See Prince v. United States, 352 U.S. 322 (1957); Heflin 


v. United States, 358 U.S. 415, 419 (1959). The Supreme Court 


stated in Prince, supra, 352 U.S. at 328, that "the unlawful 


entry provision [of 2113(a)] was inserted to cover the situation 
where a person enters a bank for the purpose of commiting a 
crime, but is frustrated for some reason before completing the 


crime." 


21/ The District Court sentenced appellant to twelve years 
on count one, and three to twelve years on count two. 


CONCLUS ION 
For the foregoing reasons, the judgment of conviction 
should be reversed. 
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Statutory Provisions Involved 


18 U.S. Code 2113(a) and (b) provides: 


§ 2113. Bank Robbery and incidental crimes 


"(a) Whoever, by force and violence, 
or by intimidation, takes, or attempts to 
take, from the person or presence of 
another any property or money or any 
other thing of value belonging to, or in 
the care, custody, control management, or 
possession of, any bank, or any savings 
and loan association; or 


"Whoever enters or attempts to enter 
any bank, or any savings and loan associ- 
ation, or any building used in whole or in 
part as a bank, or as a savings and loan 
association, with intent to commit in such 
bank, or in such savings and loan associ- 
ation, or building, or part thereof, so 
used, any felony affecting such bank or 
such savings and loan association and in 
violation of any statute of the United 
States, or any larceny-- 


"Shall be fined not more than $5,000 
or imprisoned not more than twenty years, 
or both. 


"(b) Whoever takes and carries away, 
with intent to steal or purloin, any prop- 
erty or money or any other thing of value 
exceeding $100 belonging to, or in the 
care, custody, control, management, or 
possession of any bank, or any savings 
and loan association, shall be fined! not 
more than $5,000 or imprisoned not more 
than ten years, or both; or 


"Whoever takes and carries away, with 
intent to steal or purloin, any property 
or money or any other thing of value not 
exceeding $100 belonging to, or in the 


<= 


care, custody, control, management, or 
possession of any bank, or any savings 
and loan association, shall be fined 
not more than $1,000 or imprisoned not 
more than one year, or both." 


22 D.C. Code 3202 provides: 


§ 22-3202. Committing crime when armed-- 
Added punishment. 


"Tf any person shall commit a crime 
of violence in the District of Columbia 
when armed with or having readily avail- 
able any pistol or other firearm, he may, 
in addition to the punishment provided 
for the crime, be punished by imprison- 
ment for a term of not more than five 
years; upon a second conviction for a 
crime of violence so committed he may, 
in addition to the punishment provided 
for the crime, be punished by imprison- 
ment for a term of not more than ten 
years; upon a third conviction for a 
erime of violence so committed he may, 
in addition to the punishment provided 
for the crime, be punished by imprison- 
ment for a term of not more than fifteen 
years; upon a fourth or subsequent con- 
viction for a crime of violence so com- 
mitted he may, in addition to the pun- 
ishment provided for the crime, be 
punished by imprisonment for an addi- 
tional period of not more than thirty 
years. (July 8, 1932. 47 Stat. 650. 
ch. 465, § 2.)" 


22 D.C. Code 502 provides: 


§ 22-502. Assault with intent to commit 
mayhem or with dangerous weapon 


"Every person convicted of an assault 
with intent to commit mayhem, or of an 
assault with a dangerous weapon, shall be 
sentenced to imprisonment for not more 
than ten years. (Mar. 3, 1901. 31 Stat. 
1321, ch. 854, § 804.)" 


22 D.C. Code 3204 provides: 


§ 22-3204. Carrying concealed weapons. 


"No person shall within the District 

of Columbia carry either openly or con- 
cealed on or about his person, except in 
his dwelling house or place of business 
or on other land possessed by him, a 
pistol, without a license therefor issued 
as hereinafter provided, or any deadly 
or dangerous weapon capable of being so 
concealed. Whoever violates this section 
shall be punished as provided in section 
22-3215, unless the violation occurs after 
he has been convicted in the District of 
Columbia of a violation of this section 
or a felony, either in the District of 
Columbia or in another jurisdiction, in 
which case he shall be sentenced to im- 
prisonment for not more than ten years, 
(July 8, 1932, 47 Stat. 651, ch. 465, 
§ 4; Nov. 4, 1943, 57 Stat. 586, ch. 
296; Aug. 4, 1947, 61 Stat. 743, ch. 
469; June 29, 1953, 67 Stat. 94, ch. 
159, § 204(c).)" 


22 D.C. Code 502 provides: 


§ 22-502. Assault with intent to commit 
mayhem or with dangerous weapon 


_ "Every person convicted of an assault 
with intent to commit mayhem, or of an 
assault with a dangerous weapon, shall be 
sentenced to imprisonment for not more 
than ten years. (Mar. 3, 1901. 31 Stat. 
1321, ch. 854, § 804.)" 


22 D.C. Code 3204 provides: 


§ 22-3204. Carrying concealed weapons. 


"No person shall within the District 

of Columbia carry either openly or con- 
cealed on or about his person, except in 
his dwelling house or place of business 
or on other land possessed by him, a 
pistol, without a license therefor issued 
as hereinafter provided, or any deadly 
or dangerous weapon capable of being so 
concealed. Whoever violates this section 
shall be punished as provided in section 
22-3215, unless the violation occurs after 
he has been convicted in the District of 
Columbia of a violation of this section 
or a felony, either in the District of 
Columbia or in another jurisdiction, in 
which case he shall be sentenced to im- 
prisonment for not more than ten years. 
(July 8, 1932, 47 Stat. 651, ch. 465, 
§ 4; Nov. 4, 1943, 57 Stat. 586, ch. 
296; Aug. 4, 1947, 61 Stat. 743, ch. 
469; June 29, 1953, 67 Stat. 94, ch. 
159, § 204(c).)" 


22 D.C. Code 2901 provides: 


§ 22-2901. Robbery 


"Whoever by force or violence, whether 
against resistance or by sudden or " stealthy 
seizure or snatching, or by putting in fear, 
shall take from the person or immediate 
actual possession of another anything of 
value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment 
for not less than six months nor more than 
fifteen years. (Mar. 3, 1901, 31 Stat. 1322, 
ch. 854, § 810.)" 
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pis 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Did F.B.I. agents who sought to determine appel- 
lant’s identity after observing that he matched the gen- 
eral description of one who had committed a robbery 
twenty minutes earlier thereby effect a custodial arrest? 

II. Did the trial court correctly rule that the com- 
plainant’s in-court identification of appellant had an inde- 
pendent basis? 

III. Was the inoperable gun wielded menacingly dur- 
ing the robbery by appellant a dangerous weapon? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,777 


UNITED STATES OF AMERICA, APPELLEE 
v, 


ROLAND CORLEY, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a six-count indictment filed April 21, 1970, appel- 
lant was charged with entering a federal credit union 
with intent to commit a robbery therein, armed robbery, 
robbery, two counts of assault with a dangerous weapon 
and carrying a dangerous weapon, in violation of 18 
U.S.C. § 2118 (a), 22 D.C. Code §§ 2901, 3202, 502 and 
$204, respectively. On August 10, 1970, he appeared be- 
fore Judge Joseph C. Waddy, waived trial by jury and 
on August 11 was found guilty by the court of bank rob- 
bery, armed robbery, two counts of assault with a danger- 
ous weapon and carrying a dangerous weapon. On Oc- 


(1) 
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tober 10, 1970, appellant was sentenced to imprisonment 
for twelve years, three to twelve years, and nine months 
on the counts charging bank robbery, armed robbery and 
carrying a dangerous weapon, respectively, and two to 
nine years on each of the two counts charging assault 
with a dangerous weapon; all the sentences were ordered 
to run concurrently. This appeal followed. 

Immediately after the Interstate Commerce Commis- 
sion’s federal credit union closed for business at 2:30 
p-m. on March 5, 1970, Karen Thrift, a twenty-one-year- 
old cashier, noticed a man standing in the hallway as she 
left the office of Mrs. Rebecca Howard, the assistant 
manager, locking the office behind her. Returning three 
to four minutes later, she again saw the man and “got a 
good look at him” as she “tried to notice whether he was 
a [eredit union] member or not” (Tr. 67, 98-99). Her 
observation was “not for any length of time,” however, 
and she could see only the profile of the man’s face (Tr. 
64, 67). As she unlocked the assistant manager’s office to 
re-enter, the man stood behind her and said, “Go ahead 
inside” (Tr. 20-21). Once inside, the man, identified by 
Mrs. Howard as appellant, said, “This is a robbery,” as 
he displayed a gun in his right hand and threw an attache 
case? on the desk at which Mrs. Howard was seated. 
Pointing the gun, previously held behind Miss Thrift’s 
back, at Mrs. Howard, he demanded, “Put the money in- 
side.” (Tr. 56, 65-66, 85, 99-100.) At this point Miss 
Thrift looked toward appellant, who was standing at her 
left rear, whereupon he “put the gun at [her] head,” and 
she turned back toward Mrs. Howard (Tr. 66, 103). 
When Mrs. Howard began emptying the contents of a 
cash tray lying on the table into the attache case, appel- 
lant told her to place the entire tray inside (Tr. 86, 100). 
Mrs. Howard asked appellant if she could keep the re- 
ceipts lying in the top of the tray, and appellant said that 
she could (Tr. 86, 100). She then placed the tray con- 


1Mrs. Howard described the attache case as “a square box type 
... hard kind” of briefcase (Tr. 85). 
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taining $531.45, including one $100 bill and some rolled 
coins, into the attache case (Tr. 86). Having knelt when 
ordered to lie on the floor, Mrs. Howard was told by ap- 
pellant, “You’ll have to lay down on the floor”; she com- 
plied (Tr. 66, 100). He then pulled Miss Thrift through 
the door by her hair, ordered her also to lie on the floor 
and left (Tr. 66-67, 86-87). Mrs. Howard had observed 
appellant at a distance of about two feet for about three 
to four minutes and looked at his face (Tr. 57). 

When F.B.I. agents arrived a few minutes later, Mrs. 
Howard described appellant as twenty-five to thirty years 
of age, “tall, medium weight, beard[ed], [with] long side- 
burns,” wearing black trousers, carrying a brown at- 
tache case (Tr. 58, 91). Miss Thrift provided a similar 
description of appellant’s clothing (Tr. 65). Visibility in 
the office where the robbery occurred, which was illumi- 
nated by natural and fluorescent light, was similar to 
that in the courtroom at trial (Tr. 57-58, 67, 92). 

As Special Agents William F. Moran and Daniel C. 
Mahan of the F.B.I. proceeded downtown from the Capi- 
tol at about 2:55 p.m. on March 5, they received a radio 
dispatch advising that a lone Negro male, twenty-five to 
thirty years of age, six feet tall, of medium build, with 
noticeable sideburns and slightly balding hairline, wear- 
ing a dark three-quarter length coat with black fur col- 
lar, had just robbed the Interstate Commerce Commission 
credit union at 12th Street and Constitution Avenue, N.W. 
(Tr. 3-5, 108-109). Driving west on K Street five to ten 
minutes later, they saw appellant, who matched the de- 
scription just received,? near the intersection of 12th and 
K Streets, N.W., attempting to hail a cab by waiving a 
bill of unknown demonination (Tr. 5-6, 110). An agent 
with more than five years’ experience, Moran noticed that 
appellant, who was carrying an attache case, seemed 
“highly disturbed” when the cab did not stop (Tr. 6). 
They proceeded west on K Street, north to L Street and 
back to 12th Street, where they observed appellant walk- 


2 Appellant, however, was not “slightly balding” (Tr. 14). 
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ing north on 12th Street (Tr. 7, 111). Parking their un- 
marked vehicle on the northeast corner of 12th and L 
Street, they “jogged” up to appellant, identified them- 
selves as F.B.I. agents, explained to appellant that -he 
matched the general description of one who had robbed 
the credit union and, because their car was nearby and 
they wished to avoid having a crowd gather, asked ap- 
pellant “if he would have any objection to walking down 
to the car and sit[ting] down and identify[ing] himself” 
(Tr. 8, 14, 39-40, 111). “Without hesitation” appellant 
agreed (Tr. 8, 40-41). The agents did not consider ap- 
pellant under arrest, and neither withdrew his weapon 
(Tr. 8, 36, 40).2 Their sole purpose was to determine 
appellant’s identity (Tr. 8). 

Moran sat on the front passenger seat of the car with 
Mahan at the steering wheel and appellant on the rear 
seat, the attache case at his side (Tr. 9, 112). As “purely 
@ precautionary measure,” Moran, once irside the car, 
removed his pistol from its holster and placed it under 
his leg* (Tr. 16, 113). When asked his complete name, 
appellant hesitated, then replied that he had no identifica- 
tion. Asked his address, he again paused and responded 
that he had no permanent address (Tr. 9). Moran asked 
where he would spend the night, and as the conversation 
continued a second transmission was received supplement- 
ing the earlier dispatch with information that the man 
who had robbed the credit union wore a mustache and 
goatee* and was carrying a brown or tan attache case 
(Tr. 10, 114). Appellant, who had then been in the car 
for two to three minutes, began to perspire and became 
“extremely agitated” (Tr. 10, 114). Until then the agents 
would not have restrained appellant had he attempted to 


’ Moran testified that he unbuttoned his topcoat but did not 
expose his pistol (Tr. 37). 

*Moran testified, “We had in the car what might be a suspect 
in an armed robbery.” (Tr. 113). 


5On the day of the offense, appellant, who testified he was 
6344” tall, was wearing long sideburns and a mustache and 
goatee (Tr. 29). 
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leave (Tr. 17). Mahan asked if he could lovk into the 
attache case, and appellant assented in a barely audible 
voice (Tr. 11, 115). The attache case contained loose 
currency, a black cash drawer, change, and what appeared 
to be a .45 caliber automatie pistol (Tr. 11). 

Appellant was thereupon placed under arrest, advised 
of his constitutional rights, asked to step out of the auto 
and searched (Tr. 11). Moran testified that standard 
F.B.I. policy is to search an individual for weapons im- 
mediately upon arrest and that, when transported, such 
a person is seated in the rear seat farthest from the 
driver, with another agent sitting on the rear seat di- 
rectly behind the driver (Tr. 11-12). Twenty-five to 
thirty minutes after the robbery, appellant was returned 
to the credit union and identified by Mrs. Howard and 
Miss Thrift as the man who committed the robbery (Tr. 
59-60, 68-69). Both women identified the pistol, cash 
tray and attache case as items involved in the robbery 
(Tr. 87-90, 102-104, 115-117). 


Appellant testified that one of the agents displayed his 
pistol as they approached him on the street, that he was 
subsequently questioned as to his identity and destina- 
tion, that a pistol was pointed at him inside the car, and 
that he did not feel free to leave (Tr. 27-33). 


ARGUMENT 


I. The F.B.I. agents’ attempt to determine appellant’s 
identity was not conduct constituting an arrest. 


(Tr. 5-12, 14, 39-40, 52-58, 110-114) 


Their attention attracted by the unusual behavior of a 
man whose appearance generally matched the description 
of one who had committed an armed robbery twenty 
minutes earlier and seven blocks away, Agents Moran and 
Mahan approached appellant, identified themselves and 
asked if he would accompany them to their car, parked 
nearby, for the sole purpose of having appellant identify 
himself (Tr. 5-8, 14, 39-40, 110-111). Implicitly conced- 
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ing that probable cause for arrest existed upon receipt of 
the second radio broadeast, appellant argues that because 
he felt restrained from leaving while the agents attempted 
to determine his identity, their conduct constituted an 
arrest, the validity of which depends upon the existence 
or not of probable cause at the time he was first ap- 
proached. We disagree. 

It is well established that temporary detention inci- 
dental to reasonable interrogation need not be supported 
by probable cause for arrest but rather must be based 
upon “reasonable cause commensurate with the extent of 
the official intrusion.” Young v. United States, 140 US. 
App. D.C. 388, 386, 4385 F.2d 405, 408 (1970); accord, 
Rios v. United States, 364 U.S. 253 (1960) ; United States 
v. Brown, 436 F.2d 702 (9th Cir. 1970) ; Bailey v. United 
States, 128 U.S. App. D.C. 354, 389 F.2d 305 (1967) ; 
cf. Terry v. Ohio, 392 U.S. 1 (1968). Assuming arguendo 
that appellant felt restrained by the agents’ approach and 
their brief questioning, it does not necessarily follow that 
he was thereby arrested.* For the agents’ attempt to de- 
termine appellant’s identity cannot be properly character- 
ized as an arrest unless such conduct amounted to an 
“imposition of custody,” and whether appellant felt re- 
strained, or indeed whether he was in fact restrained, is 
but one of several factors to be considered. Bailey v. 
United States, supra, 128 U.S. App. D.C. at 363, 389 F.2d 
at 314; accord, Young v. United States, supra. 

Displaying no weapons, using no mandatory language 
and implementing none of the procedural safeguards cus- 
tomarily incidental to custodial detention, the agents 
clearly had no intention to effect an arrest when they 
first approached appellant on the street. It is apparent 
that the objective of their actions prior to inspecting the 


* Judge Leventhal, concurring in Bailey, supra, observed: “People 
who are stopped for some questions generally stay stopped until the 
police indicate they can go. If states of mind at the moment could 
be discerned, most people would say, I think, that while they were 
certainly not under arrest, neither were they free to go.” 128 U.S. 
App. D.C. at 364, 389 F.2d at 315. 
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contents of his attache case was to determine his identity 
(Tr. 8-9, 10-12, 14, 112, 114). Absent the information 
provided in the second broadcast, it is virtually certain 
that appellant would not have been “searched, booked, and 
stigmatized by an arrest record.”’ Moran’s precaution- 
ary action in placing his pistol under his leg while inside 
the car was reasonable, and whatever constraint may have 
resulted was clearly “protective of the police and by- 
standers” rather than custodial. Young v. United States, 
supra, 140 U.S. App. D.C. at 336, 485 F.2d at 408; 
accord Bailey v. United States, supra; cf. Terry v. Ohio, 
supra. The minimal restraint claimed by appellant to 
have been incidental to his questioning was more than 
adequately justified by the circumstances,* and the trial 
court’s finding that the agents “had the right to stop the 
defendant” and that this “stopping” was not an arrest 
was clearly supported by the evidence and the case law 
(Tr. 52-53). Inasmuch as appellant’s actual arrest fol- 
lowed receipt of the second radio broadcast and hence 


was supported by probable cause,’ evidence subsequently 
seized was properly admitted at trial. 


II. The trial court properly found an independent basis 
for Mrs. Howard’s testimony that appellant looked like 
the man who perpetrated the robbery. 


(Tr. 56-58, 59, 60-63, 68-69, 79, 91-96) 


The trial court suppressed testimony pertaining to the 
on-the-scene identifications made by Mrs. Howard and 
Miss Thrift as well as any in-court identification by the 
latter. Noting the circumstances of Mrs. Howard’s in- 
itial confrontation with appellant, the accuracy of her 


* Bailey v. United States, supra, 128 U.S. App. D.C. at 361, 389 
F.2d at 312. 


8 Compare Kelley v. United States, 111 U.S. App. D.C. 396, 298 
F.2d 310 (1961). 


® Brown v. United States, 125 U.S. App. D.C. 48, 365 F.2d 976 
(1966). 
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detailed description to the police, and her credibility as 
reflected by her testimony, the trial judge found never- 
theless that these factors provided an independent basis 
for in-court identification (Tr. 79). 

During the robbery Mrs. Howard observed appellant 
under ideal lighting conditions for three to four minutes 
as he stood as close as two feet away (Tr. 56-58). Shortly 
thereafter she described her assailant as tall, with a 
bearded chin and long sideburns, twenty-five to thirty 
years of age, 170 pounds in weight and of medium build, 
wearing a black three-quarter length coat with a black 
fur collar and dark trousers, and carrying a brown at- 
tache case. Though she did not mention it in her descrip- 
tion to the F.B.I., Mrs. Howard also remembered that 
her assailant had a rough complexion (Tr. 93-94). These 
circumstances were more than sufficient to support the 
court’s finding of an independent source.” United States 
v. Wade, 388 U.S. 218, 241 (1967); Hawkins v. United 
States, 137 U.S. App. D.C. 108, 420 F.2d 1806 (1969); 
Clemons v. United States, 183 U.S. App. D.C. 27, 408 
F.2d 1230 (1968) (en banc), cert. denied, 394 U.S. 964 
(1969). 

Asked by the prosecutor during the pre-trial hearing 
whether her testimony that appellant looked like the man 
who robbed the credit union was based on her memory 
of the person she saw at the robbery, Mrs. Howard re- 
plied, “He looks like the person that was the one that 
robbed us.” (Tr. 60.) Asked by the court, “If you had 
not seen him the second time, would you be able to say 
that about him?”, the witness replied, “I don’t know, sir, 


0 Though both witnesses were shown evidence seized from appel- 
lant before identifying him on the scene, the potential suggestivity 
of this procedure was minimized as to Mrs. Howard by her oppor- 
tunity to observe appellant during the robbery under ideal conditions 
and the freshness of the on-the-scene identification which occurred 
only thirty minutes after the offense (Tr. 59, 61, 68-69). United 
States v. Perry, D.C. Cir. No. 22,469, decided June 1, 1971; Russell 
v. United States, 183 U.S. App. D.C. 77, 408 F.2d 1280, cert. denied, 
395 U.S. 928 (1969). 
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he looks like him through the eyes and through the top 
half of his face. He looks like the same person. I can’t 
say that if I didn’t see him the second time.” (Tr. 60.) 
Asked by the court, “Is that based upon your second 
viewing of him or your first viewing of him?”, she re- 
plied “I don’t know.” (Tr. 61.) At trial Mrs. Howard 
again testified that appellant “Jook[ed] like the man” (Tr. 
91, 95-96). Mrs. Howard’s reluctance to say categorically 
that she could have identified appellant at trial if she had 
not seen him thirty minutes after the offense is explained 
by the fact that, though appellant wore a goatee and 
mustache during the robbery, he wore neither on the day 
of trial (Tr. 63). Far from vitiating the validity of the 
court’s finding of an independent source, her candor aug- 
mented her credibility regarding the circumstances of the 
original confrontation and her testimony at trial. More- 
over, Mrs. Howard never positively identified appellant 
at trial but testified only that he “look[ed] like” the man 
who committed the robbery ™ (Tr. 60, 91, 95-96). Appel- 
lant can hardly claim to have been prejudiced by such 
testimony even if it had been improperly admitted. Solo- 
mon v. United States, 183 U.S. App. D.C. 103, 408 F.2d 
1306 (1969). 


IL. The evidence was sufficient to support the trial court’s 
finding that appellant’s pistol was a dangerous weapon. 


(Tr. 56-103) 


We disagree with appellant’s argument that because 
the gun he wielded during the robbery was later found 
to be inoperable, the trial court lacked sufficient evidence 
from which to find that the pistol was a dangerous weapon 
within the meaning of 22 D.C. Code $§ 3202, 502 and 
3204. 


11 Mrs. Howard’s failure to identify appellant positively at trial, 
of course, did not affect the admissibility of her testimony but was 
relevant only to its weight. Lewis v. United States, 185 U.S. App. 
D.C. 187, 417 F.2d 755 (1969), cert. denied, 397 U.S. 1058 (1970) ; 
cf. United States v. Brooks, D.C. Cir. No. 22,607, decided June 29, 
1971. 
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One who displays and manipulates a pistol in the 
course of a robbery thereby manifests an intent to do 
whatever is necessary to realize his unlawful objective 
and effect his escape. The scope of the resultant threat 
clearly encompasses using the gun as a club, particularly 
under the circumstances of the case at bar. Appellant 
maintained close physical proximity with both victims, 
two women alone in an office, throughout the robbery, 
pulling one victim towards the door by her hair (Tr. 56- 
58, 65-66, 103). During most of this time the gun, de- 
scribed as “fairly big’ with a barrel six inches long and 
a grip of about four inches, was held “at” or behind one 
victim’s head (Tr. 66, 87, 103). There was ample reason 
for these victims to believe that appellant, wishing to 
avoid discharging a firearm with a guard at the front of 
the building, would use the gun as a club if they resisted 
(Tr. 57). Clearly such evidence was sufficient to support 
a finding that appellant’s gun was to some extent used 
as a club-like weapon.* Greenfield v. United States, 119 


U.S. App. D.C. 278, 341 F.2d 411 (1964); McGill v. 
United States, 106 U.S. App. D.C. 186, 270 F.2d 329 
(1959), cert. denied, 362 U.S. 905 (1960). 


72 Even had there not been circumstances in the case at bar 
warranting the inference that appellant’s gun was used as a club, 
the court’s finding that it was a dangerous weapon would neverthe- 
less have been proper. The pistol, which appeared to the F.B.I. agent 
to be a .45 caliber automatic, was displayed in a threatening manner 
throughout the eight to ten minutes the robbery lasted. The fact 
that it was subsequently determined to be inoperable did not lessen 
the gravity of the offense or mitigate the trauma suffered by the 
victims. People v. Williams, 6 Mich. App. 412, 149 N.W.2d 245 
(1967) ; United States v. Daniels, —— U.S. App. D.C. —,, 437 
ne ae (1970); Hayes v. State, 211 Md. lll, 126 A.2d 576 

1956). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed on the 
merits and that the case should be remanded to the Dis- 
trict Court only for resentencing. 


THomMas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
VINCENT R. ALTO, 
ROBERT S. TIGNOR, 
Assistant United States Attorneys. 


13 We agree that this Court’s holding in United States v. Spears, 
D.C. Cir. No. 23,043, decided February 16, 1971, requires that the 
sentence imposed by the District Court be vacated and appellant 
resentenced. 
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